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with some confidence that the English courts will not allow it
to disturb the principle that the parties are not free to choose the
law by which the validity of their contract is to be determined.
A final word of caution is necessary. It is important to dis-
tinguish carefully the express selection of the proper law from *ion.   ,
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the quite different process of the incorporation in the contract distin-
of certain domestic provisions of a foreign law.1 There are two
different courses open to the parties. They may, within the
limits already discussed, select a given law as a whole to govern la
the contract or, having already created a contract that is valid
according to the law to which it naturally belongs, they may
incorporate therein the domestic and relevant rules of some
other legal system. This incorporation may be effected either
by a verbatim transcription of the relevant provisions or by a
general statement that the rights and liabilities shall in certain
respects be subject to the chosen law. The latter is only a short-
hand method of expressing the agreed terms. Thus the parties
to an English contract for the sale of goods may expressly pro-
vide that their, duties with regard to performance shall be
regulated by the rules contained in the Swiss code. Whether a
particular term incorporated in this manner is valid and effective
is, of course, a matter for the proper law to determine.
It is well established that this right of incorporation may be Effect of
freely exercised.2 Whether the foreign provisions are tran- ^p01*"
scribed verbatim or adopted by a general reference to the foreign
code, they become English terms of the contract and must be
construed as such.3 Moreover, they remain constant in the
sense that they are unaffected by any change in the relevant
Swiss law occurring after the date of the contract. On the other
hand, a proper law intended as a whole to govern a contract is
administered as *a living and changing body of law',4 and effect
is given to any changes occurring in it before performance
falls due.5
The distinction between the incorporation of foreign provi- Right of
sions and the choice of the proper law explains certain judicial
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